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Abstract 
Claims and disputes in the construction industry are common between the client and the 
contractor and are unavoidable. In civil engineering work projects, claims are demand for money 
or time extension or both as a compensation for its loss in which the claimant will raise rightly or 
wrongly assuming that he has a right to be entitled to as per the provisions of the contract 
document.  
Sometimes, it is common to notice that due to negligence in the performing of the contractual 
obligations and poorly understanding the provisions of the MDB FIDIC, PPA and other forms of 
contract, contracting parties involve themselves in to avoidable claims and disputes. Hence, it is 
mandatory for the construction stakeholders to take a serious step for better contract formulation 
at the bidding stage and proper contract management and administration when construction 
activities are carried out.  
To enhance the chances of becoming successful in raising claims, claimants must closely follow 
the steps stipulated in the provisions of contract conditions with full documentation and evidence 
when submitting their claims. Otherwise, the submitted claims will be difficult to resolve and 
will lead to disputes. 
The emerging of Alternative Dispute Resolution (ADR) methods which are non-litigation 
alternatives give a chance for effectively resolving disputes in the construction industry. 
Depending on the nature and complexity of the parties involved in claim and disputes and the 
circumstances under which the dispute is evolved, different methods of dispute resolution 
mechanism may be preferable. Among the different methods, regulation and management of 
claims and disputes under the MDB-FIDIC (2006) and PPA (2011) conditions of contract is 
common in the Ethiopian context since many construction projects are being under the 
administration of MDB-FIDIC and PPA. Hence, the aim of this paper is to analyze management, 
regulation and handling of claim and disputes under the provisions of MDB-FIDIC (2006) and 
PPA (2011) 
Keywords: Claim and Dispute, Alternative Dispute Resolution (ADR), MDB-FIDIC (2006), 
PPA (2011), Condition of Construction Contract.  
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CHAPTER ONE 
 
INTRODUCTION 
 
1.1. Background 
 
The Construction industry is an important sector for the growth and development of the nation‟s 
economy. In many developing countries the industry contributes significant number of job 
opportunities for different construction professionals and contributes up to 10% of the total GDP. 
In Ethiopia, contribution of construction industry to the national economy is about 5.2% 
according to MoWUD, 2009. 
During the construction period, claims among contracting parties may arise on a construction 
project and if left unresolved, will become a dispute. The goal of the owner, architect/engineer 
and contractor alike is to avoid any claims so as to assure proper utilization of the benefits that 
are to be generated from the construction sector. Hence, it is important to improve the 
construction activities from the initial stage of Planning up to its completion time which involves 
different processes such as Designing, Bidding and Contract Administration during the 
Construction phase.  
Standard framework on claim and dispute management is needed to provide on time response for 
any claims and disputes that would arise during the construction stage. MDB-FIDIC (2006) and 
PPA (2011) are most commonly adopted condition of contracts in administering different civil 
engineering works such as highways. Thus, proper contract formulation (tailor suit) for a 
particular project on the basis of different construction condition of contracts that the project will 
be administered by such as MDB-FIDIC (2006) and PPA (2011) will minimize the most likely 
occurrences of  claims and disputes among the contracting parties.  
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1.2 Statement of the Problem 
Civil engineering work projects in Ethiopia are frequently encountering different problems 
including but not limited to delay, quality compromization, budget deficit and cost escalation. 
These problems are mainly arising due to poor design and specification, in appropriate contract 
formulation and contract administration during the construction period. The Public Procurement 
Agency`s (PPA`s) least bidder concept without the basis of the design engineers` cost estimation 
to award works project to different contractors is also contributing its part for delay in 
completion time and other construction related problems. Contractors simply offer least contract 
amount just to win the contract and run out of money due to cash flow problem without even 
accomplishing major tasks. Unless and otherwise the above stated and other constraints are 
resolved, the Ethiopian construction industry will be highly affected and its contribution for the 
growth and development of the GDP will be limited. 
1.3 Objectives of the Research 
The aim of the research is to clarify claim and dispute regulation and management under the 
MDB-FIDIC (2009) and PPA (2011) condition of construction contract to enhance the 
achievement of project objectives by minimizing claims and disputes. Thus, the construction 
industry will contribute its part for the development of the nation and effective implementation 
of the country‟s infrastructural development program.  
The main objectives of this research are stated as follows: 
- To describe what construction Claims and Disputes are 
 - To identify types of Construction Claims and Disputes  
 - To identify Cause/Occurrence of Construction Claims and Disputes   
 - Construction Dispute Resolution System in relation with MDB-FIDIC (2006) and PPA 
(2011) 
 - To present conclusion and recommendation as per the finding of this research 
 1.4 Scope of the Study 
The scope of the study is bounded to the identification of sources and types of construction claim 
and dispute, claim and dispute handling methods and assessment of the application of MDB-
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FIDIC (2006) and PPA (2011) in regulating and managing of claims and disputes that would 
arise in the Ethiopian construction Industry. The findings from the research will be reviewed and 
assessed very carefully to use them in the future in a compatible way. 
 1.5 Overview of the Research Process and Study 
This thesis will have the following broad categories: 
Chapter I: Introduction 
Chapter II: Literature review 
Chapter III: The research design and methodology 
Chapter IV: The research Findings 
Chapter V: The research conclusions and recommendations 
Each of the above chapters will have the following contents as described herein below: 
Chapter I deals with the research overview, its purpose and also indicates the research 
objectives, scope of the study and contents of the research. 
Chapter II covers the literature review in relation with part of the research study; the literature 
review will include general information about the types, sources of claim and dispute in relation 
with their handling methods. 
Chapter III focuses on the methodology followed in the development of the research. The 
methodological approach consists of the overall research strategy, the research design, data 
analysis and writing of the research paper. 
Chapter IV contains research finding. It consists of the findings on claim and dispute regulation 
and management under the MDB-FIDIC and PPA condition of construction contact and the 
applicable laws. 
Chapter V presents the research conclusions and recommendations as per the findings. This 
would serve as an action guideline to stakeholders in the construction industry. 
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1.6 Contribution of the Research 
The results of the research will show different claim and dispute handling and management 
methods focusing on transportation infrastructure construction projects in Ethiopia particularly 
on highways. The findings would contribute something for the construction industry in general 
and for Clients, Designers, and Contractors to enhance their information on claim and dispute 
management. Moreover, to clarify the positive impacts of improvement on contract formulation 
and administration in minimization of the most likely occurrence of claims and disputes. 
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CHAPTER TWO 
 
LITERATURE REVIEW 
 
2.1 Introduction 
There are one way or another for claim and disputes to occur in the construction industry. It may 
the effect of this claim may affect another situation. This may lead to a substantial set of 
interrelated complex claims (Aridity and Bhupendra, 2005). Most of the typical claims are 
caused by causes like differing site conditions, change orders, delays, impact and ripple effects 
of delays, inspection problems, owner furnished items, the difference in the interpretation of 
plans and specifications, unfulfilled duties, acceleration, inefficiency and disruption, unrealistic 
contract duration and cost (Callahan, 1998). It is common to witness claims being occur in the 
construction industry when one or more of the contracting parties breach their contract. Which 
means, claim could arise when one party fails to fulfill its obligation and affects the other 
contracting party directly or indirectly. For instance, when the client fails to provide access to 
site, the contractor, this failure could be the reason for time extension claim. Poor bid document 
preparation and contract formulation, inadequate contract administration during the construction 
phase and failing to fulfill once responsibility among the contracting parties would facilitate 
claims to occur on a particular project. Construction claims are common in almost every 
construction projects and the claimant could be the contractor or the client. Claims in 
construction usually directly involve main contracting parties, the contractor and the client and 
indirectly involve suppliers, financing institutions, sub-contractors etc… 
 The key objective of the claim management process is to resolve a certain problem in an 
effective and efficient way. Avoiding litigation and arbitration in claim settlement is good 
practice that successful contractors must keep in mind (Enshassi and Mohamed, 2009).  
Naturally, all project participants have a keen interest in avoiding and minimizing the problems 
that lead to claims. Sizeable claims harm both the owner and contractor. An owner may suffer 
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loss of income, problems with funding or delayed occupancy. A contractor may face financial 
instability due to the loss of payments. It is wise for anyone involved in the industry to become 
familiar with the claims management process (Spittler and Jentzen, 1992). Due to lack of 
structured format/methodology, it has been difficult for contracting parties in the construction 
industry to assess effects of claims in the overall performance of construction activities. 
Is there a difference between conflict and dispute? Some authors interchange the two terms, 
others point to conceptual differences, even if they are blurred. However, 'Conflict' and 'dispute' 
are two distinct notions. Conflict, it is proposed, exists wherever there is incompatibility of 
interest, and therefore is pandemic. Conflict can be managed, possibly to the extent of preventing 
a dispute resulting from the conflict. Dispute is associated with distinct justifiable issues. 
Generally the process of dispute resolution lends itself to third party intervention. It is concluded 
that effective management of conflicts and disputes would be furthered by separating the two 
fields, and particularly by applying a more stringent structuring (Peter, Michael and Edward, 
1998). 
Brown and Marriot (1993) defines further dispute as a class or kind of conflict, which manifest 
itself in distinct, justifiable issues. It involves disagreement over issues capable of resolution by 
negotiations, meditation, or third party adjudication. 
Dispute is a product of unresolved conflict and, in contrast to conflict, is tangible and concrete. It 
has issues, positions, and expectations for relief (Costantino and Merchant 1996). In addition to 
disputes, conflict can manifest itself in a variety of other ways - sabotage, lack of productivity, 
longer construction time, cash flow problem, etc. are some examples for cause of conflicts.  
In addition, inappropriate contract administration by any of the contracting parties, late 
commencement of works due to late approval of shop drawings and access to site, design and 
specification errors, poor supervision, poor communications, poor bidding process etc. have their 
contribution for conflicts to happen.  
In bidding any construction project, a contractor assumes certain things to be inherently correct. 
The contractor assumes that the scope of work has been appropriately defined, that the contract 
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specifications, designs, and contract drawings have been drafted correctly, that the owner has 
fulfilled any conditions necessary for the contractor to begin work, and that the site conditions 
are as represented by the owner or as inspected by the contractor. If these or other assumptions, 
such as the completeness or correctness of the schedule, are not valid, then it is highly likely that 
the contractor will make claims. Figure 1.1 identifies the relationship between conflict, claims, 
and disputes. In addition, it shows that claims can in turn lead to disputes when settlement cannot 
be reached. (Hossam, 1997) 
 
 
 
 
Figure 1.1. Conflict, Claims and disputes Adapted from Hossam 
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 2.2 Construction Claim Management  
 
Claims in construction industry are defined as breach of a contract by any of contracting parties 
and the claimant demands for compensation in terms of time, money, or combination of the two. 
But all claims do not necessary entitle time, money or both.  
A construction claim usually arises when claimants/parties in the construction industry believe 
that they have been suffered in terms of time, money or any other losses by the other contracting 
party. Therefore, a construction claim can be considered as request for balanced compensation 
with supportive evidences of loss due to unforeseen natural and manmade problems, breach of 
contract etc.  
2.2.1 Types of claims  
 
Claims can be considered as request for compensation in terms of payment, time extension or 
both. These claims may arise from any of the contracting parties, the contactor or the client due 
to different conflict of interests based on the contract. Therefore claims can be generally grouped 
in to: 
 Contractor Claims and 
 Owner/client Claims 
Contractor claims 
I. Acceleration, Delay, and Disruption Claims  
Claims for acceleration, delay, and disruption in construction projects have direct relationship 
with the completion time of the project. Acceleration, Delay and Disruption claims detailed here 
in below:  
Acceleration claims  
There are two types of acceleration: directed acceleration and constructive acceleration. 
Directed acceleration occurs when the owner orders the contractor to accelerate the speed of the 
work in order to accomplish the works before the expected completion period. Whenever the 
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client is responsible for acceleration of the works, he is responsible for the contractor`s direct and 
indirect costs associated with the speeding up of the progress. 
Constructive acceleration occurs when the contractor is behind the approved work schedule 
especially for activities that are on the critical path and there is no any potential claim presented 
by the contractor for time extension. The owner may not directly enforce the contractor to speed 
up the works, however, he may insist the contractor to achieve the scheduled periodical work 
plan as per the approved work schedule by the contracting parties. A contractor must fulfill the 
following at least to be free from the client from constructive acceleration: 
1. An excusable delay/delays caused by beyond his control 
2. Extension of time claim for the excusable delay and a request for time extension  
3. Failure of the client to grant time extension within a reasonable time 
4. An order either expresses or implied, to accelerate 
5. Acceleration by the contractors 
In general, if something happens beyond the control of the contractor that attributed for 
construction delay, the contractor is free from constructive acceleration improper design and 
specifications, variation orders by the client, and the failure of the owner to make timely 
deliveries of materials all are considered as excusable delays. Documented potential claims of an 
excusable delay will set the contractor to be free from the engagement on constructive 
acceleration.  
Another cause for constructive acceleration is if the presented claim by the contractor is not 
believed to be sufficient by the client to grant all the requested dates. If all the requested 
extension of time by the contractor is found to be acceptable by the client and granted, no 
constructive acceleration will be necessary because the work can be finalized as per the expected 
time. However, if the client refuses for additional time extension and sticks on the original 
completion date, or has extended the completion period shorter than claimed by the contractor 
contractually, the contractor will still need to accelerate to complete the job on time.  
Finally, so as to compensate the time delayed, the contractor must increase its working crew so 
as to enable him to increase its accomplishment. The contractor may proof his work acceleration 
through the periodical accomplishment of his performance.  
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Delay claims  
Drawbacks on the performance of the contractor than the expected one as per his work schedule 
due to unforeseen constraints at the signing of the contract. Delay claims usually request 
additional time extension from the client and sometimes cost related claims are also included i.e. 
prolongation cost.   
 
Types of delays are classified as excusable and non-excusable. Excusable delays are delays that 
are caused by uncontrollable constraints that are beyond the contractor`s capability. This kind of 
delays are entitled balanced time extension for accomplishment of the project. Excusable delays 
may be either compensable or non-compensable depending on the conditions of contract. Some 
excusable delays include labor disputes and loss of productivity but are not compensable. 
However, productivity loss due to labor shortages is non-excusable; it is the contractor‟s 
responsibility to fulfill its working crew to perform well as per the schedule. 
If the delay is not excusable and is the contractor`s full responsibility, the contractor may be 
accountable for the contractor`s any loss. In relation the necessary conditions of contract in 
relation with delay may be applied including but not limited to liquidate damage to compensate 
the client. The client will also have the right to terminate the contract as per the provisions of the 
contract document.  
In relation, delays caused by the client are excusable and are also compensable to the contractor. 
Delays may be caused by the client by issuing defective plans and specifications to the 
contractor, delay in providing access to site as per the agreed plan, failing to approve shop 
drawings in a timely manner and so on.  
The contractor provide potential evidence in formal writing of an excusable delay to the client to 
request cost and time claims.  
 Disruption Claims  
Disruption claims are based on events that were an obstacle for the contractor from completing 
the work as per the contracts work plan. Disruptions that can be caused by the client due to the 
result of incomplete or incorrect contract drawings changes in the work, failure to respond to 
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contractor`s request or failure to approve shop drawings in a timely manner. Other disruption 
claims may be due to weather, labor shortages, and the like. Same as delay claims, all disruption 
claims are not compensable.  
The main difference between delay and disruption claims are the types of losses that the claimant 
requests to be compensated for. Excusable delay claims extend the project completion time 
however, disruption claims will not extend the project time, but they may be dealing with 
additional labor, the stacking of trades, having to do the work out of sequence, and field 
installation of material which should have been completed offsite. Even though, disruption and 
delay claims are happened due to the act of the client, the loss of the contractor is different. Most 
contracts have the condition to prevent damage for owner cause disruptions. Therefore, a 
contractor who was not able to be compensated for a delay claim may be able to have 
compensation for a disruption claim.  
II. Scope Changes/variation orders  
Changes or variation orders (addition or omission) in the scope of work could occur on every 
construction project unpredictably, and almost every contract contains provisions to deal with 
scope changes. A simple modifications of construction drawing, changes in the specification of 
materials, addition or omission of works, design error, unexpected site conditions, are among the 
reasons which result in a scope change or variation orders. All contracting parties usually give 
little attention for condition of contract in relation with scope changes since they are considered 
usual in the construction sector. However, scope changes could provide great opportunity for the 
happening of claims and disputes if not given due attention and handled appropriately as per the 
provisions of the contract. 
 
 The Changes Clause 
The basis for a change in scope claim is the changes clause of the contract. Changes clause is 
related with an amendment that is undertaken by the contracting parties to make changes on the 
condition of the contract. It often establishes the timeframe within which the contractor must 
provide an estimate for the changed work, and it sometimes establishes the time within which the 
owner must evaluate the contractor's proposal. In some contracts, the changes clause may even 
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define the party or parties who are authorized to make changes to the contract. Changes or clause 
modifications are usually carried out during contract document formulation on the basis of the 
contract document that the project is going to be administered. Particular conditions of contract 
will be prepared with some modifications from the general conditions of the contract. 
 
The importance of change clause is to allow the client to make the necessary changes on the 
contract due to many reasons and to make the conditions of the contract more compatible to the 
project. Generally, the client has the right to make changes on the general scope of the contract 
and the contractor has the right to make adjustment on contract cost and/or schedule to handle 
the changes made by the contractor.  
 
Notice 
Notice requirements are found not only in the changes clause of the contract document but also 
be found in other clauses contained in the contract documents. These clauses may include 
grounds to stop work, work delay because of the owner, and suspension of work. The contract 
must be reviewed and analyzed to determine which clauses contain notice requirements and the 
details in relation with the notice required.  
 
Directed Changes 
A directed change is usually a formal change order issued by the client or its authorized 
representative. A directed change to the contractor may be issued by formal written letter as 
defined by the contract documents most often on the special condition of contracts. Usually, the 
changes clause of the contract creates the formal procedure for issuing the written modification 
to a contract, that states the newly introduced work to be performed and compensation for time 
and cost is included.  
 
Constructive Changes 
A constructive change is defined as an act of the client or its representative which is informal 
change order that will require the contractor to perform work in a different way than was 
described by the original terms of the contract. A constructive change may affect the method 
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and/or manner of the work, and the effect of the change to method and/or manner may impact 
project cost or time, thereby resulting in a change. 
 
III. Payment Claims 
Payments for the works executed by the contractor is very critical for contractors. When payment 
is not effected within the time frame stipulated in the contract, the contractor`s capability to 
finance the project and execute works as per his plan will be affected. Not only the contractor`s 
capability to finance the project but also his relationship with his employees, sub-contractors, 
material suppliers and other financing institutions will be negatively affected. Failure of the 
client to make an immediate payment for contractors is great disaster for contractors for smooth 
execution of the works that they are engaged in.   
 
Since most of the time there are few clients in the construction industry, especially for financing 
mega projects, contractors do not engage themselves in claiming of late payment with the client 
for the sake of creating good working environment with them. An interest rate and penalties as 
per the contract are considered in most contract documents in which on time payments are not 
effected to the contractor. Hence, prompt payment claims should be considered by every 
contractor for late payment that would affect their performance due to shortage of finance.  
 
IV. Termination Claims 
Termination claims are usually happened when contractors performance become poor and unable 
to finalize the woks of the contract on the stipulated time frame. The other party which is the 
client may consider termination of the contract if and only if the breach contract is significant 
and occurs prior to substantial completion. A minor or partial breach ordinarily does not prevent 
a contractor to perform his duty.  
To determine whether the breach of contract is significant by the contracting party, the following 
factors are considered: 
- Whether the breach was willful or caused by negligence or extraneous circumstances 
- The extent to which the party failing to perform will suffer because of the forfeiture 
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-  The extent to which the behavior of the party failing to perform comports with the 
standard of good faith and fair dealing 
- The seriousness of the breach from the standpoint of what was bargained for.  
-   The likelihood bit file hearty failing to perform will cure the alleged failure 
-   The extent to which the injured party can be equivalently compensated 
- The extent to which the contract has been performed at the time of the breach of contract 
 
The contractor may cease work temporarily and may sue the client if the client terminates the 
contract without significant breach of contract occurred.   
 
Similarly, even if omissions of works encountered, the client may be held accountable for 
wrongfully terminating after a contractor has been substantially completed contract works. 
Substantial completion can be determined by considering the cost to complete the project in 
comparison to the overall contract price. Such accountability will be appropriate given the 
client`s implied duty not to interfere with or delay the contractor's progress.  
 
Owner Claims  
The client has rights to enforce contract provisions against non-performing contractors. 
Nowadays the client is not willing to cover the contractor`s fault in terms of time and money. 
The client‟s expectation is bounded with the timely and professional performance from its 
contractor. Paths for recovery are available and can be practiced when defects and delays 
become apparent during construction.  
 
I. Delay Claims 
Time is one of the main critical factor in every construction project. Construction project gives 
no benefit to the client until construction is completed. Until then, the client is on the financing 
the project till he gates the return after the completion of the project. If the particular 
construction project is delayed than the expected, the client will lose its benefit in terms of the 
different economic parameters including economic internal rate of return, net present value and 
so on.  
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For this reason, many contracts include provisions for liquidated damages owing to reasonably to 
cover up the losses that the client may suffer from. Since the total liquidated damage to be 
gathered from the contractor is equivalent with the client‟s loss for hindrance of the construction 
work and the client has no any contribution for the delay, clauses of liquidated damages are 
enforceable against the contractor.  
 
Most contracts contain liquidated damages in their provisions. But if a contract does not include 
a liquidated damage clause, the client will not be able to get compensation from the loss he 
suffered due to delay of the construction. Damages of the client include both direct and 
consequential damages.  
II. Cost of Corrective Work 
After the completion of civil engineering works, clients might find themselves correcting 
defective works. This may occur after the contractor has left the project or during construction 
and when the contractor is financially incapable to remedy all defective works. Many contracts 
include provisions for withholding of 5% retention money guarantee during the defects liability 
period i.e. to be lasted for 1 year until final takeover is made between the two contracting parties. 
Such remedial provisions are generally held to be valid and fully enforceable  
III. Termination Claims 
Termination is the last option on the client`s lit as a remedial action. For that reason, the client 
must carefully stuck with each and every contract provision and take all the necessary reasonable 
phases before considering termination of a contract.  
A client may not be in a position to consider in exercising his right to terminate the contract if 
the client allows the contractor to continue performance after the material breach. It is imperative 
that the client give notice in advance to the contractor to improve his performance, before 
exercising the right to terminate the contract. Moreover, the client should not be in a position to 
take advantage of any constraints the client himself has placed in the contractor's path as a reason 
to terminate the contract agreement. Basically, the client must free from any breach of contract 
and must act in accordance with the contract provisions before exercising this right, or the client 
would be held accountable for non-contractual based termination claim.  
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IV. Tort Claims 
When the contractual relationship between the client and the contractor breached, the parties are 
likely to raise tort claims as well as contractual claims. Typical tort claims include mainly fraud, 
misrepresentation, and negligence and so on.  
Because the relationship between the contractor and the client is totally based on contract, they 
include contractual provisions without the introduction of tort claims between them.  
Other claims 
Quantum Merit claims (“as much as it is worth”) claims 
Quantum Merit claims are claims where work has been done but no contract or price has been 
agreed. Then it may be claimed that the work should be valued and paid for what it is worth. 
(Harvey, unpub.) A quantum merit claim may also arise, for example where work is done on 
the basis of a letter of intent and there is no contractual liability.  
Ex-Gratia claims 
These  are  claims  made  with  no  foundation  in  the  contract  or  at  law  but  only  in  a  sense  
of “fairness”  or  equity. Such claims depend upon „ex-gratia‟ or „kindness payments‟ by the 
employer made in the particular circumstances; sometimes-such payments are made to avoid or 
to terminate claims negotiations or a dispute. An „Ex-gratia‟ claim might be made to recover cost 
incurred by the contractor, the expenditure of which gave benefit to the employer, but for which 
there are no grounds for recovery under the contract. In the MDB-FIDIC 2006 form of contract, 
the principal bases of claim, which may be submitted, are among others the following:  
 Loss or damage due to employer's risks (Clause 17.4) 
 Fossils or discovery of things of geological or archaeological interest (Clause 4.24) 
 Suspension of the work ordered by the Engineer (Clause 8.8) 
 Searching for defects which are not the fault of the Contractor (Clause 11.1)  
 Valuation of variations which may include alternations, additions and/or omissions  
(Clause 13.1) 
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 Provisional sums pending a proper valuation of the variation under Clause 52 above 
(Clause 13.5) 
2.1  Causes of Construction Claims 
Construction claims can be caused by number of many factors. Understanding what causes 
construction claims is the first step to avoid them. In general, construction claims occur because 
of the following:  
2.1.1 Preconstruction Phase Causes 
Many construction claims and contract disputes are caused by acting or failure to act in a timely 
manner of the contracting parties before construction of the project begins. In other words, 
projects are exposed to claims before any work is carried out at the site.  
I. Actions/Inactions by the Owner 
Incomplete, Inaccurate, or Unclear Designs 
The contract drawings contain the following design defects that can potentially constitute claims: 
 Incorrect, missing or conflicting dimensions. 
 Insufficient detail drawings. 
 Poorly designed slope of fills, earthworks etc. 
 General Design Problems. 
 Quantity estimation errors. 
 
Improper Site Investigation 
Improper site investigation may include but not limited to utility line locations, poor earth work 
estimation in terms of soft, normal and hard excavation in road projects and inadequate site and 
material investigation during design stage. In some instances, the designer has not been given 
accurate utility locations by the owner. When improper site investigations are discovered they 
will be claims and should be handled in a feasible way at the time of discovery.  
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Ambiguous Plans and Specifications 
Contract provisions that are ambiguous and which leads to different interpretation will probably 
cause problems.  
Failure to Obtain Access to site and/Right of Way restrictions  
On most transportation construction projects, the contractor‟s access to site clearance of right of 
way obstructions will able the contractor to use its equipment in the most efficient and profitable 
manner. Hindrances in the issuance of access to site and related right of way problems will result 
in productivity loss and other delay related costs.  
II. Action/Inactions by Contractors 
Approach to Bidding 
The contractor`s cost offer to win and execute the project is very crucial for smooth execution of 
works and avoidance of claim and dispute in the construction industry. Similarly, when the 
degree of competition is high, less probable chance of the least bidder to spend money on 
appropriate plan, work revision and other the necessary preparations due its financial constraints. 
This way of handling projects will lead to disputes in the near future.  
Failure to be familiarized with the Contract Documents 
Disputes may be resulted from wrongly understanding and interpreting disagreements, 
formulation of poor specifications, design and specification changes. Many interpretation 
disagreements can be avoided if the contractor has thoroughly gone through the contract, 
understands it and raises questions or clarifications on ambiguous clauses.  
Lack of Communication with Subcontractors and Suppliers during the Bidding Stage 
Many contract claims and disputes arise from lack of or poor communication between the 
contractor and the subcontractor or supplier during the time of construction activity being carried 
out.  
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2.1.2 Construction Phase Causes 
I. Actions/Inactions by the client  
Excessive Plan Revisions 
It is unavoidable design/detail drawing revision by the client for a project during its construction 
period. If the client spends significant time on design revisions, unnecessary time will be wasted 
and would affect the contractor`s performance. Due to this reason the contractor will demand the 
necessary time and cost claim to the client.  
Insufficient Client Personnel 
Due to different reasons, clients may not have enough number of on-site personnel or counterpart 
engineers in office to monitor closely the contractors‟ subsequent activities or to resolve 
problems contractors may have encountered.  
II. Actions/Inactions by Contractors 
Insufficient Planning/Scheduling 
Insufficient planning and scheduling of works by the client and contractor will be a basis for 
potential claim in the construction industry.   
Lack of Good Communication with the Owner 
Poor communication skill between the contracting parties will lead to claims. Correspondence 
letters, periodical site meetings as per the contract document and also verbal communications 
will strongly matter so as to minimize probable occurrence of claims.  
Poor communication with the client can lead to an impact on identifying and resolving potential 
claims or disputes. If the client is not aware of the conditions of the project, he will be unable to 
make on time decision for the contractor`s claim. Likewise, the owner cannot mitigate problems 
encountered by contractors or resolve issues at the project level if it has limited or no awareness 
of such problems. Therefore, open lines of communication between contractors and owners are 
essential.  
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Lack of Control and Good Communication with Sub contractors  
Many construction claims and contract disputes occur between the contractor and its 
subcontractors. Lack of good communication is usually a primary factor for claims to happen in 
most circumstances. Many contractors make separate or sole decisions without any involvement 
of the sub-contractors and do not inform their subcontractors of these decisions on a timely 
manner. Sometimes, problems may also occur when a subcontractor fails to respond to a 
contractor‟s request on the appropriate time.   
Failure to Give Notice As Required by Contract 
Many claims or disputes can be avoided simply by raising problems in a timely manner. 
However, due to negligence of the contracting parties, failure to give notice as required by the 
contract, it is common to see some avoidable claims and disputes being raised on different 
projects.  
III. Other Causes 
Other causes include but not limited to  
A. Adverse Weather 
B. Actions/Inactions of the Third Parties 
C. Differing Site Conditions 
 
2.2 The warranty phase  
During the defect liability period, when the client is using the facility, when unexpected 
additional design and construction problems frequently occur, it may lead to claims and dispute 
that may lead up to litigation. These cases generally arise out of breach of defect liability 
provisions or disagreements, and failure of the facility to meet its minimum intended purposes.  
Useful life phase  
In the past, when the defects liability period is done, there would not be claims during the useful 
life of the facility. However, currently the recent case law has been changed. In addition to the 
major terrible claims such as the personal injury, fatality or liability cases, other types of faults, 
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including but not limited to in energy use, water and sewerage and conservation, are being 
litigated.  
2.5 Construction dispute management  
2.5.1  How Construction Claims Transformed to Dispute 
Major contracting parties such as clients, contractors and consultants sometimes get into 
difference of opinions in the design or building of a given construction project. When this 
happens, their difference of opinion will lead to claims on the basis of any clause in the contract, 
they could present their claims. Generally, sources of claims may be classified into one of the 
following main groups: 
1. Additional work. Misunderstandings/arguments could occur between the client and 
contractor over the additional time and payment for the introduction of additional works; 
whether the piece of same additional work is in the contract or not.  
2. Delays. Refers to time slippage occurred beyond the contractors control and may be caused by 
directly by the client. For instance, failure by the client to provide the contractor access to site, 
facilitating issuance of advance payment on time, Right of Way problems, failure to complete 
design revisions on time and so on.  
3. Contract time. The contractor`s claim to get additional time extension having potential 
claim grounds such as changed conditions, adverse weather condition, or for any client caused 
delays. Claims may also arise over instructions to accelerate the work. Such instructions may not 
necessarily be explicit. For example, instructions to additional variation orders without granting 
appropriate extension of time, especially for the works that are on critical path is similar to 
instructing to accelerate the completion time of the project. If an equivalent time extension is not 
granted, cost claims for additional working crew, equipment and working hours will be claimed 
by contractors.  
4. Design and construction defects. This problem could occur due to many reasons, 
including, but not limited to the following: 
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 When the material provided by the owner is not sufficient and/or appropriate for the 
intended purpose.  
 Poor specification of material by the engineer.  
 When the contractor do not follow proper construction guideline and his 
construction output is poor.  
 When the contractor/subcontractor uses poor quality material so as to save costs.  
 The material supplier‟s product is insufficient or defective.  
The above stated, as well as many other design and construction defects will lead to below 
standard construction out puts. These can result in problems during and after the construction 
time and claims and disputes after the project is completed. 
5. Construction Delay Claims 
Construction delay claims are common claims, the least understood and frequently source for 
disputes in the construction field. 
Delay claims typically relate to unanticipated project events and/or circumstances which extend 
the project and/or prevent work from being performed as originally planned. There are many 
common causes for construction work delays on a construction project, which include, but are 
not limited to, poor work program scheduling and approval, right of way restrictions, differing 
site conditions, on time issuance of advance payment, cash flow problems, defective plans and/or 
specifications, variation orders, approval of documents, Adverse weather, and force majeure 
events. 
The common basis for argument in construction delays are whether or not if the issue have direct 
relationship with the critical path of the project, the delay quantification, and the analysis of the 
root-cause of the delay and granting the desired time extension and the necessary compensation. 
One must review the contract document thoroughly to understand the basis of the agreement and 
determine the risk allocation appropriately.  
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6. Differing Site Conditions Claims 
Differing site conditions, may also commonly known as changed conditions than the pre-
determined one, occur when the conditions of the construction materials at the project site differ 
from existed at the time of contracting or as represented in the contract documents. Some of the 
most common claim types involve subsurface conditions, such as unforeseen underground 
obstructions or unforeseen rock or water conditions, soil type conditions, etc.... 
7. Common Issues Encountered Relative to Differing Site Condition Claim 
A different sub soil conditions on a construction project could lead to a claim for differing site 
conditions. Therefore, it is important to first review the contract to be sure if certain parties 
assume the risk of existence of differing site conditions. In addition, construction contracts may 
provide entitlement to an equitable adjustment for certain unforeseeable site conditions. Claims 
for differing site conditions typically consider the following issues: 
 The condition is different material at the site than stated on the contract document.  
 The contract suffered losses due to the differing site conditions.  
 The condition existed in advance to contract formulation.  
 If the contractor was fully dependent on the contract document and the site conditions 
were unforeseeable 
 The condition is physical and is at the construction site.  
 Whether or not the contractor`s interpretation of the contract document is appropriate.   
Normally, contractors are required by the contract document to have full site inspection prior to 
bidding so as to have clear image and understanding of the site. However, access for detailed 
measurements or inspections may not be permitted or may not be practical for safety and 
security reasons, and also due to some physically impractical constraints. In such cases, the site 
visit is general in its nature and ambiguous. In addition, there are some conditions which cannot 
be determined by an initial site inspection, such as when the owner provides a geological/soil 
and material investigation report, which could be incorrect or insufficient and there is no way 
for either party to know what the underneath geological conditions are all about. 
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8. Labor Productivity Claims 
Labor productivity claims are claims that are rarely handled in the construction industry due to 
labor productivity rates and other related data are often not tracked on construction projects with 
the desired degree of precision. Consequently, substantiating a cause-and-effect relationship 
between issues and resulting labor productivity losses and establishing entitlement to recovery 
for lost labor productivity can be a difficult process. 
Construction labor productivity rate is usually measured as labor productivity per hour. Labor 
productivity loss is encountered working crew of the contractor is not performing in the 
minimum capability of production rate that would enable them to achieve as per their work plan. 
In other words, a loss of productivity is when additional working crew and equipment are 
required to accomplish same work volume. There are many common causes for labor 
productivity influences on a construction project, arising from owners, contractors, and 
construction managers. Common main causes include, but are not limited to, poor work plan, site 
access restrictions, differing site conditions, defective plans and/or specifications, changes in the 
work; availability of skilled and semiskilled labor, turnover, defective work that will lead to 
rework, testing/inspections, overtime and/or shift work, interferences, changes in construction 
methodology and so on. 
The main challenges that are associated with labor productivity claims are identifying the root 
cause of labor productivity issues, quantifying associated labor productivity losses, corroborating 
the cause-and-effect relationship, and establishing entitlement to damages. One must review the 
contract document thoroughly to understand the basis of the agreement as certain productivity 
issues may have been foreseeable and therefore possibly accounted for in the contract 
commercial terms. Contracts usually allocate risks and damages in relation with labor 
productivity losses.  
9. Acceleration Claims 
Construction contracts clearly identify commencement dates, completion dates, and possibly 
liquidated damages for delay or early completion bonuses since time is one of the main critical 
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factor in terms of expected economic return of that specific project. During the approved 
construction period, the contractor is expected to finalize the works or present potential claims 
that would enable him to get time extension.  
Acceleration occurs when a contractor‟s work is rushed than the contractually approved work 
program to complete a particular work activity earlier than planned. A contractor may accelerate 
voluntarily in order finish the project earlier to move on to its next job, to counter balance its 
own delays and inefficiencies, or to save money by reducing the project duration, in which case 
an acceleration claim will not be raised since the project is accelerated on his free will. In 
addition, the contractor would accelerate the works that the expected one for getting bonuses for 
completing the project on the earliest possible time. Thus, as such way of accelerating the works 
will not totally be cause for accelerated cost claims in the whole construction project types. 
Acceleration claims are most common in construction projects when the project is suffered from 
huge delays due natural and manmade constraints which are beyond the contractor`s control. 
There are many ways to accelerate works by increasing the working crew, equipment, working 
days and hours and so on. All of the options to accelerate a work may not guarantee on time 
completion of the project since the contractor is not financially capable for additional costs to be 
invested. Adding resources, such as labor and equipment and working extra hours carries extra 
costs.  
There are two types of accelerating construction projects that are subject to construction claims: 
directed acceleration and constructive acceleration. When the owner instructs/directs the 
contractor to accelerate the work for early completion of the works is referred to as directed 
acceleration.  
In addition to the additional direct cost of the work, acceleration of works also may result in an 
overall loss of labor productivity due to overcrowding of the site for construction projects having 
limited working spaces. In addition, when a contractor hires new labor, there may be a loss of 
labor productivity due to the newly hired labors may not be familiarized or experienced with the 
work to perform as senior laborers.  
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10. Force Majeure Claims 
Natural and manmade problems which are beyond the contractors` and clients` control are one of 
the source of claims in the construction industry.  Generally, force majeure are considered as „an 
act of God‟ and will not lead the contracting parties in to liability for any losses or damages that 
will be happened on construction industry. Most commonly, force majeure events include 
adverse weather condition, labor strikes, natural disasters, or governmental actions/changes in 
law, civil war, boarder clashes with neighboring countries etc. in almost all construction 
contracts, force majeure causes are not compensable, meaning neither party is entitled to 
compensation as a result of the aftermath of the force majeure event. However, force majeure 
events are considered as potential claims to grant the contractor time extension equivalent to the 
impacts of the force majeure. 
Force majeure claims become complicated when not only directly impacts the work but also 
creates potentially changed working conditions after work resumes. In these cases, detailed 
analysis regarding the contractual language with respect to allowable project extensions, 
responsibility for mitigating the event‟s impacts, as well as the costs associated with mitigation 
efforts create complications when preparing or analyzing force majeure claims.  
11. Suspension and Termination Claims 
Suspension of contract occurs on a construction project when an owner instructs a contractor to 
temporarily stop the whole work or some part of the project. Termination occurs when the client 
instructs a contractor to permanently stop the performance of work and leave the site. 
Construction contracts identify right and obligations of the contracting parties, and remedies for 
suspension and termination. Therefore, it is very important for all contracting parties to 
understand and act in accordance with the contract provisions in relation to suspension and 
termination. Suspension and termination of contracts will lead to claims and disputes; therefore, 
the decision to be made by the contracting parties shall be based on series case study and 
analysis in order to avoid the probable happening of claims and disputes.   
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12. Common Issues Encountered Relative to Suspension and Termination Claims 
Construction projects may be temporarily suspended for many reasons. Contractors may submit 
suspension-related claims if the duration of suspension highly affect the work progress and the 
overall completion time. Therefore, suspension-related claims often require a schedule delay 
analysis to evaluate the impact to the project‟s critical path. Other contractor claims may include, 
but are not limited to, the following issues: 
 machinery idle costs  
 permanent labor wage costs 
 demobilization and mobilization costs 
 any other costs due to suspension 
When the suspension period is long, there may be a provision on condition of contract for 
compensation to the contractor for demobilizing from the site and later remobilizing to avoid the 
project owner from paying idle labor and machineries. In addition, if the client‟s actions do not 
allow the contractor to proceed the work but the suspension clause has not been called up, the 
contractor may claim for constructive suspension. A temporary suspension of works can also be 
implemented if there is a dispute between the contractor and the owner, and a termination is 
being considered. Normally, some contracts contain provisions that terminate the contract if the 
suspension lasts longer than the specified duration. 
There are two general types of termination typically addressed in construction contracts: 
termination for convenience and termination for cause which is sometimes referred to as 
termination for default. In a convenience termination, the client may terminate the contract for 
any reason, such as for poor performance of the contractor or due to financial instability of the 
contractor. The contractor‟s remedies for convenience termination may differ from contract to 
contract, but may include the following: 
 Payment of cost for the works executed by the contractor including profit before                                               
termination of contract 
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 Factual and fair termination cost costs  
 Any other mutually agreed costs  
 Anticipated profits on uncompleted work  
Termination for cause may occur when the client believes the contractor has poor performance in 
accordance with the work schedule and thus has breached the contract agreement. Some of the 
more commonly cited reasons for terminating a contract for cause include the following:.  
 Failure to follow applicable laws or regulations 
 Defective and/or poor performance 
 Failure to meet the project schedule or diligently perform the work  
 Failure to apply safety measures at the work site    
 Failure to pay sub-contractors, labors, and other construction stake holders such 
as material suppliers 
Decisions for cause termination must excusable events under the contract that prevent the 
contractor from performing in his full effect. 
Termination-for-cause contract clauses may vary from contract to contract, but some may require 
the owner to provide proper notice in advance to the contractor of its failure to perform and 
provide a reasonable period for the contractor to recover the alleged breach. 
Types of claims that the clients raise under termination for cause include, but are not limited to, 
the following,  
 Loss of production   
 Extended project duration due to termination and increase in overhead costs 
 Liquidated damages or actual damages for delay  
 Cost to complete the project if the final project costs exceed the value of the 
terminated contract less amounts paid to the terminated contractor  
Types of claims that contractors raise for on termination for cause may include, but are not 
limited to, the following,  
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 Anticipated profit on the project 
 Costs to bid the project  
 Betterment issues – changes or upgrades included in the owner‟s cost-to-complete 
damage model that are above and beyond the contractor‟s original scope of work   
 Office overhead costs   
 Mobilization and demobilization of labor and machinery costs  
 Damages for loss of good will/loss of future business due to potential negative 
publicity following termination  
 Unpaid costs for works executed 
4.2.  What is Construction Dispute?  
 
In the construction industry, when differences in interpretation of claim among the participants 
of the construction projects become conflict. If conflicts are not well managed and given on time 
response, they will become disputes. Disputes are one of the constraints that prevent smooth 
execution of project and on time completion. Thus, it is important to be aware of the causes of 
disputes in order to complete the construction project in the desired time, budget and quality.  
 
Construction disputes are common unavoidable in construction projects and they differ from one 
another in their nature, source and complexity. Construction disputes, when they not resolved in 
a timely manner, they may get out of control to be resolved easley. The visible expenses (e.g. 
attorneys, expert witness, dispute resolution process its self) alone are significant. The less 
visible costs (e.g. company resources assigned to the dispute, lost business opportunities) and the 
intangible costs (e.g. damage to business relationship, potential value lost due to inefficient 
dispute resolution) are also considerable, although difficult or impossible to quantify. 
 
Why do construction disputes occur?  
Construction disputes may occur for a combination of environmental and behavioral factors and 
can lead to construction disputes. Projects are usually long-term transactions with high 
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unpredictability and complexity, and it is impossible to give solution for detail and predict in 
advance.  
4.3.  Causes of Disputes on a Construction Project 
The construction industry involves many contracting parties and is most likely to be exposed to 
disputes. When a dispute arises in a construction contractual relationship, the parties give priority 
to negotiations in an attempt to resolve the dispute, rather than resorting to courts. It is easier to 
say that, because of the nature of construction contracts, the construction process, conflicts and 
disputes are almost inevitable.  
A lot of researchers have come up with several lists of the most common causes of disputes; 
those are, 
 
1) The conditions of contract  
2) The design problem 
3) The construction process 
4) The consumer reaction  
5) Time 
 
1. The contract conditions  
1.1. The lack of perfection in the contract documents 
 
When details of working drawings have a problem that are included in the contract document for 
the fact that draft person`s or other professionals error during the contract formulation. In 
addition to the human errors, there are changes always expected as projects undergo the design 
and construction process which if not properly documented could lead to disputes. The larger 
and more complex a project is, the more are the chances for such sort of errors to occur. 
1.2. Failure to account the cost  
 
Dispute continually arises in a construction project when the cost before the commencement of 
the project is not properly estimated. The contractors bring cost claim on projects which do not 
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come under the construction budget, and if the client refuses to these claims, disputes would 
initiate. 
 
1.3. The psychology of people in construction  
There are people involved in every stage of construction of on different fields of construction, 
and the contract administrator knows a little about people involved in the project. This is a major 
uncertainty in the projects which might lead to disputes. 
 
2. The design deficiency. 
Design deficiency can cause a serious disputes between the actors in the construction industry, it 
is one of the most often causes – approximately 38% of disputes arise from design related issues 
(Bramble, 1995). The most common issues that lead to disputes are: 
2.1. The underground or subsurface problem. 
      One of the most common causes of disputes in construction are the subsurface conditions. 
Usually client provides the contractor with the soil boring information so the contractor can 
determine the type of soil or rock that may be encountered during the excavation and bid 
accordingly. When the construction process is started, often it turns out that the subsurface 
conditions are different than planned so the contractor asks the client for extra money - 
compensation for the unexpected expenses. To avoid this, the client can include different 
disclaimers in the contract and transfer all the risks to contractor, but that does not always 
necessarily mean that there will be no disputes (Cushman, 2001). 
 
2.2. Risks. 
Contractors should do the risk analysis and estimate the risks so he can include the price of 
taking these risks in the specification but it does not always happen this way. There have been 
many cases that contractor includes the risk of the project delay, but does not include the extra 
cost for overtime working during this delay. It leads to dispute because contractor does not want 
to cover these extra expenses and asks for extra money from the client (Bramble, 1995). 
 
2.3. Defective plans 
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Defective or deficient plans are widespread issue in construction industry. It can be said that all 
plans are defective or deficient to some extent, small errors like absence of some dimensions, for 
example, is a common thing in blueprints. The disputes arise when these defects in plans result in 
extra costs. Of course, usually the designer is responsible for these mistakes (Bramble, 1995).  
3. The construction process. 
A common cause of construction disputes that previously was mentioned, are incomplete 
contracts, this issue is common to the construction industry and the reasons why contracts are not 
made properly can be many. Variations and changes in the construction process is almost 
impossible to avoid and can sometimes have very expensive consequences, change and 
additional work issues are where most of the disputes relating to the construction process takes 
place. 
  
However, the contractor can prepare for future changes in advance, for instance to create a cost-
post for possible things that can occur and have it approved, this can be brought up in the risk-
analysis for instance such as "unforeseen" future alterations and additional work. In addition, the 
contractor can set up “prevention plans” and take extra notice to phase‟s whit some greater 
sensitivity, but also taking in account the probability of the many different changes and 
additional work that may occur during the project life cycle. Changes and additional work is 
something that does not always arrive from the client but is often the case. For instance the client 
can suggest another choice of materials, requests concerning the design, or a new project in 
principle that is fixed to "merge into or belong to" the old project. The consequences can be great 
unless the participating are careful and understand how to resolve certain issues such as what 
kind of changes are we to make, the choice of method, what will it cost and do we have even a 
contract for this additional work. (Potts, 2008) 
 
4. The consumer reaction. 
       After completion of construction projects, the client may not be satisfied with the works done by 
the contractor. It often occurs because the users of the building does not know what were the 
design requirements that designer should have to met. For example, the building was designed to 
support a certain amount of kilowatts of electricity used, but the users need more and they don‟t 
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realize that designer have met the requirements. This could lead to a dispute between the client 
and the end users of the building and the designer or the contractor. 
 
5. Time 
In construction industry cost is not only important factor, but time is also equally important for 
proper contract administration and smooth construction execution. Delay in the time period of 
the project generates different extra costs or losses, in which either the client or the contractor 
has to be accounted for. 
  
Scheduling and proper planning of activities will help the contractor to manage his project and 
finish the work on the contract time. This will avoid any dispute that may occur due to delay 
because of poor planning by the contractor. 
 
In addition to this, causes for the dispute in construction industry can be happened due to many 
reasons including but not limited to the following: 
 
 Breach of contract;  
 Non-provision of safety practices and job site injuries;  
 Work continuation without proper orders and  
 Lack of proper communication;  
 Non-settlement of payment as per time schedule;  
 Inadequate specifications, drawings, designs and plans;  
 Improper management and non-coordination between contracting parties 
 
Other issues of causes for dispute between the Client and the consultant are summarized as 
follows:  
 
1. consultant do not complete the services in the scope, that is; projects not satisfying 
the functional objectives set for and anticipated of; 
2. Consultant do not complete the services on time as per the terms of reference, 
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3. Clients do not present their complete requirements in the terms of reference, and 
changing the initial project idea or need additional works to be included in the 
project during completion stage of the design and/or throughout construction, 
4. Clients do not pay the service charges of the consultant on time,  
5. Inadequate sub surface investigations by consultant; 
6. Consultant‟s incomplete drawing and specifications;  
7. Inadequate Engineer‟s cost estimate submitted for purpose of budget allocation to the 
project; mainly variations due to increase of work volume that has impact on budget 
of the client, 
8. Inadequate effort in the control for conformance of qualities, dimensions, etc 
9. Incompetence of professionals assigned by the consultant, 
10. Failure to give on time approvals and instructions, 
11. Not understanding or neglecting the conditions of contract by the consultant, 
12. Employer‟s unnecessary interference on the contract administration works of the 
consultant i.e. without any contractual ground  
 
Generally disputes are one of the major causes for declining the smooth execution and on time 
accomplishment of construction projects. They are not only a cause for disturbance in the 
construction process but also cause of distrust between the two parties. Therefore, the necessary 
step should be taken to minimize the occurrence of a disputes. 
 
It can be concluded from all the listed causes of dispute that the main root of a dispute is the lack 
of communication and coordination between the contracting parties and a bit of negligence to 
some extent. Disputes can be minimized within a project to very low number by just increasing 
the flow of communication and by being careful and responsible. Unless and otherwise all the 
causes for disputes are managed in timely manner, they could lead to unnecessary time and 
resource wastages to the parties that are involved in the construction industry.  
4.4.  Construction dispute resolution systems 
Dispute resolution systems represent a variety of processes through which conflicts among 
parties are resolved. In this chapter it is tried to illustrate different resolution mechanisms 
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ranging from the simple self-help to formal and binding litigation. As the types of ADR methods 
are many in number to discuss them all in detail. Thus here in this sub topic special emphasis is 
given for the Amicable Dispute settlement System, negotiation, mediation, conciliation, and 
judicial dispute resolution systems, arbitration, Adjudication and Litigation. Thus, the sub 
chapter thoroughly discusses the meaning of the above listed resolution mechanisms and their 
respective advantages, disadvantages and legal effects followed thereof.  
 
4.4.1. Amicable Dispute settlement System  
Over the past two decades the construction industry has made tremendous progress in developing 
more efficient methods of dispute prevention and resolution. In fact, experts frequently refer to 
the construction industry as being on the innovative edge regarding dispute resolution. Despite 
the progress, there remains much room for improvement. 
 
Traditionally, construction disputes and conflicts were handled by litigation. However, the court 
system has proven to be neither cost effective nor timely in resolving construction issues. Quite 
often, a spirit of give and take prevails, and the matter is settled amicably. To solve the inevitable 
disputes that arise in the process of performance of obligations under construction contracts 
through litigation may takes years and will definitely result in the spending of huge amounts of 
money, not to mention the stress  and the feeling of distrust that it will be putting on the 
contracting parties. Due this reason, need for an effective, economic and efficient means of 
dispute resolution in construction contractual relationships, alternative means of dispute 
resolution are highly availed of. The emphasis on the need for alternative means of dispute 
resolution is highlighted by the fact that almost all construction contracts contain specific 
provisions on alternative dispute resolution. Accordingly, this sub title deals with litigation as 
well as the different alternative means of dispute resolution methods. 
 
These different alternative dispute resolution methods and litigation system which are currently 
used in the construction industry are also called Extrajudicial and Judicial Dispute Resolution 
Systems. 
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Some use the term dispute resolution to refer only to alternative dispute resolution (ADR), that 
is, extrajudicial processes such as arbitration, mediation, facilitation and other similar systems 
are used to resolve conflict and potential conflict between and among individuals and business 
entities. ADR generally depends on agreement by the parties to use ADR processes, either before 
or after a dispute has arisen. ADR has experienced steadily increasing acceptance and utilization 
because of a perception of greater flexibility, costs below those of traditional litigation, and 
speedy resolution of disputes, among other perceived advantages. However, some have criticized 
these methods as taking away the right to seek redress of grievances in the courts, suggesting that 
extrajudicial dispute resolution may not offer the fairest way for parties not in an equal 
bargaining relationship, for example in a dispute between a consumer and a large corporation. In 
addition, in some circumstances, arbitration and other ADR processes may become as expensive 
as litigation or more so. Some examples of extrajudicial dispute resolution systems are discussed 
as follows:  
 
4.4.1.1 Negotiation 
Settlement is the primary way people adjust dispute, alter ownership, and rearrange their 
relationships. Because we reach settlements by negotiating, bargaining pervades personal, 
commercial, social and political life. 
Negotiation can be defined as: a non-binding procedure involving direct interaction of the 
disputing parties where in a party approaches the other with the offer of a negotiated settlement 
based on an objective assessment of each other‟s position. 
Primary Consideration of Negotiation 
Selection is the heart of ADR use. Whether your client or yourself are making an ad-hoc decision 
to use ADR for current controversy or are designing a systematic ADR program, it is vital to 
make appropriate choice for appropriate case. It is blunt fact that the one who makes the choice 
has to know the features of each ADR mechanisms. Here under are some primary concepts of 
negotiation. 
Legal effects of negotiation agreement 
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Negotiation settlement is a daily practice in any society. After back and forth communication 
between disputing parties on their disagreement, they will reach an agreement and their 
agreement also has legal effect provided that parties respect what the law prescribed as 
requirements. The law not only imposes limits that shape both the procedure and substance of 
negotiation, but also its effects among the negotiating parties. In some situations the law 
prohibits negotiated settlement. The most obvious example is where the agreement requires one 
or more parties to engage in unlawful conduct such as a non-complete agreement or other 
agreement which might constitute a restraint of trade.  
If the parties conclude negotiation in line with the law, this agreement will have effect on the 
agreed parties. Currently, the general policy of the law favors negotiated settlement of current 
and future disputes for the obvious benefit in which settlement brings- less litigation and cost in 
terms of time and money for the parties and the courts. Settlement agreement is, therefore, 
considered as contracts between negotiating parties. 
In general, terms of agreement lawfully concluded by the negotiating parties shall be binding on 
them as though they were law. This is to mean that though the requirements for valid negotiation 
agreement differ from country to country, an agreement which is established with the free 
consent of the parties in dispute and as to the specific requirement specified by the   law at hand, 
the agreement will be binding upon the parties.  
4.4.1.2. Mediation  
Meaning of mediation  
Mediation is an alternative to violence, self –help or litigation that differs from the process of 
counselling, negotiation, and arbitration. It can be defined as the processes by which the 
participants, together with the assistance of neutral person or persons, systematically isolate 
disputed issues in order to develop optional alternatives and reach a consensual settlement that 
will accommodate their needs. Mediation is a process that emphasizes the participants‟ own 
responsibility for making decisions that affects their lives. It is therefore a self-empowering 
process. Thus, it is purely different from negotiation as long as there exist a third party 
involvement. 
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The more useful way of looking at mediation is to see it as a goal – directed, problem – solving 
intervention. It is intended to resolve disputes and reduce conflict as well as provide a forum for 
decision making. Even if all elements of the dispute may not be resolved, the underlying conflict 
can be understood by the participants and reduced to manageable level.  
Features of Mediation 
Mediation, differ from arbitration where the outsider decides for the parties (their behalf) how 
the matter is to be resolved. Although a mediator may recommend or try to influence a party, he 
or she has no comparable decision making powers and practical or legal ability to compel any 
party to do or refrain from doing anything. This is to mean that mediation is not binding.  
Mediation could be annexed to the court system, so as to become a judgment of the court if the 
agreement is reached. The parties may define the issues to be settled by themselves or the 
mediator may assist them in this regard. The extent to which the mediator interferes in the 
negotiation process can  vary widely , on a continuum ranging from mere as chairperson , to very 
structured process in which the mediator go so far as to suggest settlements to the parties. 
Legal effect of mediated agreement 
The purpose of mediation is to enable the parties to arrive at a mutually acceptable resolution of 
the dispute in a cooperative and informal manner.  If the matter is settled at mediation, the 
mediation agreement, as observed from practice and contents of laws on this regard, is 
considered to be a contract and is enforced under the general principle of contract law. The 
Ethiopian law, for instance, has the similar position. Art. 3320 of the civil code requires 
conciliator to draw up the terms of compromise when the parties settled their dispute amicably, 
i.e. through mediation.  Art. 3307 C.C also defined compromise as one forms of contract. The 
provision reads as “A compromise is a contract whereby the parties, through mutual concession, 
terminate an existing dispute or prevent a dispute arising in the future.”   If one of parties in their 
compromise renounced all of his rights, actions and claims, he will lose such rights, actions and 
claims for good. We can also understand from art.1731 of the C.C that contractual agreement is a 
law between contracting parties and parties are duty bound to respect their promise. 
4.4.1.3. Conciliation 
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Conciliation is a process similar to mediation except that the conciliator can express an opinion 
on the merits of the case and is required to recommend a solution if the parties fail to agree 
(Dighello 2000, Agarwal 2001). The power of the conciliators is conferred by status. 
In conciliation however, the third party neutral does not always meet together with the parties. 
The conciliator‟s role is also broader than in the mediation as it includes advising the partieson 
the possible result of the dispute if it were resolved in judgmental system. 
In conciliation, the process begins with identification of the issues, then the options for resolution 
are explored, the conciliator advises on likely outcome of dispute in other forums and in light of 
this the options for resolution are considered; and ideally a consensual agreement is then 
reached. The Ethiopian Civil Code enumerates the process spectrum for Conciliation, from 
article 3318 to 3323.  
4.5.2. Judicial dispute resolution systems 
The legal system provides resolutions for many different types of disputes. However, some 
disputants will not reach agreement through collaborative processes. Some disputes need the 
coercive power of the state to enforce a resolution. Perhaps more importantly, many people want 
a professional advocate when they become involved in a dispute, particularly if the dispute 
involves perceived legal rights, legal wrongdoing, or threat of legal action against them. 
The most common form of judicial dispute resolution is litigation. Litigation is initiated when 
one party files suit against another. In the United States, litigation is facilitated by the 
government within federal, state, and municipal courts. The proceedings are very formal and are 
governed by rules, such as rules of evidence and procedure, which are established by the 
legislature. Outcomes are decided by an impartial judge and/or jury, based on the factual 
questions of the case and the application law. The verdict of the court is binding, not advisory; 
however, both parties have the right to appeal the judgment to a higher court. Judicial dispute 
resolution is typically adversarial in nature, for example, involving antagonistic parties or 
opposing interests seeking an outcome most favorable to their position. 
Retired judges or private lawyers often become arbitrators or mediators; however, trained and 
qualified non-legal dispute resolution specialists form a growing body within the field of ADR. 
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In the United States of America, many states now have mediation or other ADR programs 
annexed to the courts, to facilitate settlement of lawsuits
. 
Some examples of judicial dispute 
resolution systems are discussed as follows:  
4.5.2.1. Arbitration  
Arbitration is typically an out- of- court method for resolving a dispute in which a party submits 
a disputed matter to impartial person (the arbitrator) for decision. The arbitrator controls the 
process; listen to both sides and make a decision. Like a court trial only one side will prevail, but 
unlike court litigation appeal on the merit of the case is limited. 
In a more formal setting the arbitrator will conduct hearing where all of the parities present 
evidence through documents, exhibits and testimony. The parties may agree, in some instances, 
to establish their own procedure or administrating organization may provide procedures. 
Arbitration is a settlement of conflict by the decision of not of regular and ordinary court of law 
but of one or more persons who are called arbitrators. Whereas some writers use the word 
arbitration irrespective of the decision that appointed arbitrators would give: whether it is 
binding decision or non-binding decision. In binding arbitration, the arbitrator has the power to 
render a decision that decides (concludes) the dispute in a legally binding way by issuing an 
award. The award can be enforced against a party in the same way that a court judgment can be 
enforced, such as by seizer and sale of property. If arbitration is not “binding”, then it is 
“advisory.” In advisory arbitration, the parties can choose whether or not to abide by the 
arbitrator(s) decision.  
Legal effects of Arbitration  
The term “arbitration “is to mean a process by which a tribunal other than the court decides a 
dispute between parties under a prior agreement by which the parties have agreed to honor the 
decision of the tribunal (the arbitrator). And there are also conditions where parties in a conflict 
should submit their dispute to arbitration before they proceed to court regardless of their consent. 
The legal effect of arbitration emanates from the nature of arbitration itself. In arbitration there 
are two kinds of awards:  binding and non-binding. In case of non-binding arbitration, conflicting 
parties refer the dispute to an arbitrator whose decision will not be binding. However, some 
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people deny the use of the word arbitration for a process in which third party gives non-binding 
decision on the disputed matter. As to the idea of these people, the world arbitration is used to 
denote and to denote only, a process which will result in an award which is binding upon the 
parties to the dispute.  
A part the above argument against the use of the word   “arbitration” for non- binding decision of 
third party for a dispute, commonly arbitration has two effects. It decides the case either in 
binding manner or as mere opinion of the arbitrator on the case, and these can be considered as 
the effects of arbitration.  
The most dominant effect of arbitration, in fact, is producing an award which is binding upon 
parties as if it were court judgment.  
4.5.2.2. Adjudication 
It should be underlined here that “adjudication” is meant to refer to a disparate pre-arbitral 
dispute settlement method in the construction industry; it is commonly used in a technical sense. 
In the construction industry, „adjudication‟ can be defined as a process whereby an appointed 
neutral and impartial party is entrusted to take the initiative in ascertaining the facts and the law 
relating to a dispute and to reach a decision within a short period of time. „Adjudication‟, as a 
first tier in dispute resolution, was introduced in the UK by the Latham Report of 1994 and 
incorporated in the Housing Grants, Construction and Regeneration Act of 1996.  This Act 
provided that in all construction contracts, the dispute is first submitted to adjudication as a 
condition precedent to the bringing of arbitration or litigation.   It is not clear of when and how it 
was introduced to the Ethiopian construction contracts; it can be safely said, however, that it has 
earned itself a cherished place in the resolution of construction disputes for quite some time.  
The adjudicator is required to act as an impartial expert to resolve disputes between the parties as 
rapidly and economically as is reasonably possible. The Bidding Document further expounds the 
role of the adjudicator as “to include, but not limited to, requiring and examining any relevant 
documents and written statements, making site visits, using his own specialist knowledge and 
holding a hearing”. Furthermore, the adjudicator‟s decision should “reflect the legal entitlements 
of the parties and his fair and reasonable view of how the dispute should be resolved”. The 
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adjudicator‟s decision is binding on the parties unless challenged within a specified period and 
then varied in an arbitration or litigation depending on the terms of the contract. If the decision is 
not challenged within the specified period, it then becomes final and binding. 
 
4.5.2.3. LITIGATION 
Litigation is the process of taking legal action through the court system. Arbitration is a private 
sector substitute to litigation, whereby a neutral third party resolves a dispute with a binding 
decision. 
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CHAPTER THREE 
 
RESEARCH DESIGN AND METHODOLOGY 
 
3.1 Introduction 
 
As it is stated in section 1.3 of this paper, the aim of the research is to clarify claim and dispute 
regulation and management under the MDB-FIDIC (2009) and PPA (2011) condition of 
construction contract to enhance the achievement of project objectives by minimizing claims and 
disputes. This study is carried out based on data gathered from different respondents through 
questionnaires, interviewing and desk study to identify the extent of MDB-FIDIC (2009) and 
PPA (2011) being applied for claim and dispute management and regulation. Afterwards, the 
data collected from the questionnaire survey were analyzed using the statistical methods, results 
were presented and recommendations have been made based on the findings. 
 3.2 Research Design 
The approach/methodology adopted for this research paper was examining type in which it finds 
a situation, assess alternatives, and discover new findings. The overall approach as described in 
chapter 1 of this thesis followed a four-stage process; establishing the basis of the research, 
collecting the necessary data (through questionnaire, interviewing and desk study), analyzing and 
making conclusions and recommendations based on the findings. The desk study was analyzed in 
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relation to the theoretical propositions, and the responses obtained from the interview were 
analyzed using descriptive statistical method.  
3.3 Data Collection 
3.1.1 Questionnaire 
The following steps were followed in preparing the questionnaire to gather the necessary data 
from the respondents: 
i. The general and specific application of MDB-FIDIC (2006) and PPA (2011) in contract 
formulation and claim and dispute handling were determined; the purpose of the 
questionnaire was mainly to assess the practices applying MDB-FIDC and PPA in claim 
and dispute handling.  
ii. The necessary information that needed to be gathered on the topic matter were then 
developed. Questions with open and closed ended formats have been formulated so as to 
generate relevant answers to the research questions. 
iii. The questionnaire was structured in to two main parts: The first part having a cover letter 
with general information and objective of the research; the second part with the contents 
of the questionnaire to be filled by respondents. 
iv. In addition, important information were gathered from different professionals: from 
contractors, consultants and clients mainly from Ethiopian Roads Authority (ERA) about 
the contract formulation, claim and dispute handling mechanisms in their organization.  
3.4 Desk study 
Desk study was one of the methodology followed to assess and gather relevant information from 
similar studies, reports and documents. 
3.1.2 Pilot Survey  
A pilot survey is a survey which is used to conduct small scale trial prior to the main survey that 
tests all the question on the questionnaire to be filled and returned back by the respondents. The 
sample questionnaires to be used as a pilot survey were distributed to some volunteer 
professionals in ERA for any comments on the questionnaire its self and to refine and test the 
questionnaire before being distributed.  
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Using the pilot/sample questionnaire, the final distributed survey questionnaire was developed 
and distributed to the targeted professional respondents. The sample questionnaire had helped to 
prepare the final one and to estimate the time it will take to be filled by respondents. It takes 
about an average of 30 minutes under a normal condition. However, to give my respondents time 
freedom so that I can get accurate information, I gave each respondent a maximum returning 
period of 5 working days. 
3.1.3 Questionnaire Distribution and Collection 
The survey questionnaires were distributed mainly targeting experienced and newly 
established organizations which are currently practicing contract formulation and 
administration on transport infrastructural sectors to compare and contrast two different 
scenarios. In addition, private consultants and general grade 1 contractors who are working 
with these organizations having construction projects being administered by MDB-FIDIC 
(2006) and/or PPA (2011) were also targeted. Accordingly, twenty five survey questionnaires 
were distributed to ERA Contract Management Directorates which is known for administering 
different highway design and works project across the country and fifteen survey 
questionnaires were distributed to the newly established Ethiopian Railway Construction 
Corporation (ERCC) responsible for construction of railways in the country. A total of twenty 
questionnaire surveys were also distributed for the private consultants and general grade 1 
contractors on road sector.    
3.4 Data analysis 
The desk study was analyzed in relation to the theoretical propositions. The method used to 
analyze the questionnaire/interview data was descriptive statistics method. This method of 
analysis helps to analyze the responses in actual numbers. The application of MDB-FIDIC 
(2006) and PPA (2011) in claim and dispute regulation and management was analyzed based on 
the gathered information from respondents, interview and desk study. 
The commonest format type, rating scale format, for questioning respondents on their point of 
view on the topic matter has been used. Accordingly, respondents were allowed to respond the 
importance and role of MDB-FIDIC (2006) and PPA (2011) in their organization. In relation, 
respondents were able to respond by the provided scales on the questionnaire having point scale, 
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(1 = Neutral 2 = Good, 3 = Very Good and 4 = Excellent). This statistical method is important to 
identify the degree of level of importancey of the topic matter. Each factors were given an 
importance index and weightage, to rank them according to their importance as follows: 
Importance index = (Σi Wi x fxi) x100/3n)......................................................... (3.1) 
Where      Wi = weight given to i
th
 response; i = 1, 2, 3, 4 
                 Fxi = Responses frequency 
                 n = total No of responses (35 responses)  
An example for the calculation of an importance index is shown in the table 3.1 below  
Table 3.1 an example for computing importance index  
 
Level of Importance Weight (Wi) Response frequency 
(Fxi) 
(Wi x Fxi)  
Excellent 4 9 36 
Very Good 3 13 39 
Good 2 7 14 
Neutral 1 6 6 
Total  35 95 
Importance Index = 95*100/(3*35) = 90.47% 
 
The ranking format was used to analyze the question provided to the respondents in which 
respondents were allowed to place the importance and role of MDB-FIDIC and PPA in ranking 
order. 
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CHAPTER FOUR 
 
FINDING AND DISCUSSION 
 
 4.1 Introduction 
This chapter, finding and discussion deals with the analysis and discussion of the data gathered 
from the desk study, interview and questionnaire survey.  
The procedure used in analyzing the findings was aimed at the application of MDB-FIDIC 
(2006) and PPA (2011) conditions of construction contract and the applicable laws in dealing 
with claim and dispute regulation and management on selected organizations in Ethiopia. 
4.2 Questionnaire Response Rate 
Twenty five and fifteen questionnaire surveys were distributed to the selected organizations 
which are the Ethiopian Roads Authority (ERA) and Ethiopian Railway Construction 
Corporation (ERCC) respectively to identify the application of MDB-FIDIC and PPA in contract 
formulation and administration of different projects in general and in handling of claim and 
disputes in particular. In addition, a total of twenty questionnaire surveys were also distributed to 
private consultants and grade 1 general contractors who are involved in road construction sector. 
Among the distributed survey questionnaires, many of them were filled and returned back with 
important information. The questionnaire surveys were completed by many professionals 
including Project Managers, Team Leader, Lead Project Engineers, Senior Project Engineers, 
and Project Engineer etc... The total number of responses that have been completed and returned 
from the organizations were as shown below in Table 4.1. 
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Table 4.1: Questionnaire distribution and response rate     
 
Organization Number 
Distributed 
Number  of 
respondents 
Response in 
% 
ERA 25 16 64% 
ERCC 15 6 40% 
Consultant  10 7 70% 
Contractor  10 6 60% 
Total 60 35 58.33% 
As it was clearly stated in Chapter 3 Research Design and Methodology, sub section 3.1.3 
Questionnaire Distribution and Data Collection, number of questionnaires were distributed based 
on the organizations` familiarity in applying MDB-FIDIC (2006) and PPA (2011) and similar 
conditions of contract in administering transportation infrastructural developments. In relation, 
the number of questionnaires for each organizations was determined mainly based on the number 
of available respondents for the subject matter and number of projects being administered by 
MDB-FIDIC (2006) and PPA (2011) in the organizations. From the sixty questionnaires 
distributed, a total of thirty five responses were received. Out of which, sixteen was collected 
from ERA, six was from ERCC, seven from consultants and finally six questionnaire was 
obtained from the contractors as shown in table 4.1. 
4.3 The reason for less number of responses 
 
Most respondents in all organizations were not able to respond by filling and returning the 
questionnaire on time due to work load and owing to the unclear organizational structure of 
ERCC, only two few respondents were obtained on the subject matter to fill and return the 
questionnaire.   
4.4 Data Presentation and Analysis 
Responses obtained from the questionnaire are presented by two parts: one showing the profile 
of the organization and their position, and the second is for the response in the application of 
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MDB-FIDIC (2006) and PPA (2011) in their organization. All stakeholders that were involved in 
the survey were from transport infrastructural work i.e. from highway and railway sectors.  
Table 4.2: Data of Profile of respondents and organization  
 
Respondent 
No. 
Organization  
Position of the 
respondent 
Working Experience (in 
Years) 
1 ERA  Lead Project Engineer  6 – 10 
2  ERA  Lead Project Engineer  6 – 10   
3  ERA   Senior Project Engineer  6 – 10 
4  ERA    Senior Project Engineer  6 – 10 
5  ERA    Project Engineer  4+  
6  ERA    Project Engineer  4 
7  ERA  Junior Engineer  1
8  ERA  Junior Engineer  1 
9 ERA  Lead Project Engineer 6 – 10   
10 ERA   Lead Project Engineer 6 – 10   
11 ERA  Senior Project Engineer 6 – 10 
12 ERA  Project Engineer 3+ 
13 ERA  Project Engineer 2+ 
14 ERA  Junior Engineer 1+ 
15 ERA  Senior Project Engineer 4+ 
16 ERA  Senior Project Engineer 4+ 
17 ERCC 
Team Leader/former 
Contract Engineer on same 
organization 
4+ 
18 ERCC 
Customer Service 
Manager  
6 – 10 
19 ERCC Planning Manager  6 – 10 
20 ERCC 
Construction maintenance 
manager  
6 – 10 
21 ERCC Maintenance Center 6 – 10 
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4.1 Responses to the question regarding MDB-FIDIC (2006) and PPA (2011) 
(See Appendix 1) 
Respondent 
Code Number Q # 12 Q# 13 Q# 14 
1 Nt M Y 
2 Nt M Y 
3 VG VS Y 
4 Nt - Nt 
5 G VS Y 
6 G M N 
7 VG M N 
director  
22 ERCC Team Leader  6 – 10 
23 Consultant Quantity Surveyor  6 – 10  
24 Consultant Site Inspector 4+ 
25 Consultant 
Assistant Resident 
Engineer  
6 – 10 
26 Consultant Resident Engineer  6 – 10 
27 Consultant Coordinator  6 – 10 
28 Consultant Contract Engineer  10+ 
29 Consultant Coordinator  6 – 10 
30 Contractor  Project Manager  10+ 
31 Contractor Office Engineer  6 – 10 
32 Contractor Construction Engineer  6 – 10 
33 Contractor Office Engineer  6 – 10 
34 Contractor Coordinator  6 – 10 
35 Contractor Site Engineer  4 
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8 VG VS Y 
9 G M Y 
10 Nt VS Y 
11 VG VS Y 
12 G M Y 
13 G VS Y 
14 VG M N 
15 VG M Nt 
16 G M Y 
17 G M Nt 
18 Nt NT N 
19 Nt - Nt 
20 G VS Y 
21 VG M Nt 
22 VG M Y 
23 E VS N 
24 E VS Y 
25 E M Y 
26 VG VS Y 
27 VG M Y 
28 VG M Y 
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29 E M Y 
30 - - - 
31 - VS Nt 
32 VG M Y 
33 VG VS Y 
34 G M Y 
35 E M Y 
E – Excellent, VG – Very Good, G – Good, Nt – Neutral  
NT – Not That Much, M – Moderate, VS – Very Useful  
Y – Yes, N – No, Nt – Neutral  
4.6 Data Analysis 
Profile 
 From the Stakeholder, 66.67% are clients (41.67% ERA and 25% ERCC), 16.67% 
contractors and the remaining 16.67 are consultants as summarized in table 4.3. 
Table 4.3: Summary of Stakeholder 
 
Stakeholder Percent share out of respondents 
ERA 41.67% 
ERCC 25% 
Contractors 16.67 % 
Consultants 16.67 % 
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 With regard to experience of the respondents in the construction industry, 34.29 % have 
experiences from 0 to 5 years, 60 % from 6 to 10 years 5.71 % from 11 to 15 years as 
summarized in table 4.4. 
Table 4.4: Summary of Experiences of Respondents  
 
Experience in years Percent share out of respondents 
0 – 5 34.29 % 
6 – 10 60 % 
11 – 15 5.71 % 
>15 0 % 
4.7 Computing Importance Indexes  
 
Table 4.5: Computing Importance index for Role of MDB-FIDIC and PPA in an organization   
 
Level of Importance Weight (Wi) Response frequency 
(Fxi) 
(Wi x Fxi)  
Excellent 4 5 20 
Very Good 3 13 39 
Good 2 9 18 
Neutral 1 6 6 
Total  33 83 
Importance Index = 83*100/(3*33) = 83.83% 
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Table 4.6: Computing Importance index for Benefits of MDB-FIDIC and PPA in claim and 
dispute resolution   
Level of Importance Weight (Wi) Response frequency 
(Fxi) 
(Wi x Fxi)  
Very Useful  4 12 24 
Moderate  3 19 57 
Not That Much  2 1 2 
Neutral 1 0 0 
Total  32 83 
Importance Index = 83*100/(3*32) = 86.46% 
 
Table 4.7: Computing Importance index of MDB-FIDIC than FIDIC IV in claim and dispute 
resolution   
 
Level of Importance Weight (Wi) Response frequency 
(Fxi) 
(Wi x Fxi)  
Yes   3 23 69 
No 2 5 10 
Neutral 1 6 6 
Total  34 85 
Importance Index = 85*100/(3*34) = 83.33% 
 
From the above tables, it can be concluded that the importance index for role of MDB-FIDIC 
(2006) and PPA (2011) in a given organization, its benefit and better formulation to other 
condition of contracts is very high.  
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4.8 Findings regarding to Claim and Dispute Management and Regulation 
under MDB-FIDIC (2006) and PPA (2011)  
4.8.1 General  
As per the questionnaire survey, interview and desk study, it was found that there are application 
of different claim resolution methods in different organizations before appearing to be disputes 
through general procedure and under the conditions of MDB-FIDIC (2006) and PPA (2011). 
Such claims mainly include but not limited to time and cost claims. The most common ways of 
resolving these kind of claims in different organizations are presented as follows:  
- Timely notifying any possibility of claims proactively 
- Good record keeping and taking action from time to time before it appears to be claim 
- At the time of notice to claim, taking the necessary mitigation measures  
- Strictly following claim handling procedures as stipulated on the conditions of the 
contract  
- Evaluating the claim based on the contract provisions and other legal grounds and 
determining appropriate extension of time or cost compensation  
- Early or on time determination of time and cost claim based on the record at hand. The 
records include jointly recorded rain fall data between the consultant and the contractor to 
determine time extension for adverse weather condition, record keeping on corresponding 
letters, minutes of meetings etc… between the contracting parties to handle cost claims 
before they appear to be disputes  
- Proper contract administration and performing own duty on proper basis as per the 
provisions of the contract document  
- By making fair assessment based on available contemporary and historic records in 
accordance with the provisions of the contract  
- By preparing clear bill of quantity and work schedule along with proper contract 
administration in order to avoid time and cost claims 
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- Granting extension of time for delays that are beyond the contractors control as per the 
provisions of the contract  
- Providing cost for additional works with the contract rate  
- By fixing new rate for activities/variation orders  that have no pay item on the contract 
- Following amicable settlement system 
- Resolving time and cost claims that have not reached into consensus by contracting 
parties through the decision of Dispute Review Expert/Sole Dispute Board Member   
It was also noted in different organizations that amicable procedures being followed to handle 
conflicts arise from claims and transferred to disputes as per the Sub-Clause 20.5 MDB FIDIC 
condition of contract which states that “Where notice of dissatisfaction has been given under 
Sub-Clause 20.4 above, both Parties shall attempt to settle the dispute amicably before the 
commencement of arbitration. However, unless both Parties agree otherwise, arbitration may be 
commenced on or after the fifty-sixth day after the day on which a notice of dissatisfaction and 
intention to commence arbitration was given, even if no attempt at amicable settlement has been 
made.” Since amicable dispute resolution methods are discussed in Chapter Two Literature 
Review of this paper, only the comparison among the amicable systems that are used in different 
organizations as per the findings is presented as follows:  
 
4.8.1.1 Comparisons among Amicable settlement systems. 
Table 4.8 Comparison between Negotiation and Mediation 
Negotiation Mediation 
 Parties discuss independently  Third part is introduced, which is the 
Mediator. 
 May consider unofficial considerations 
and may be unenforceable by the law 
 enforceable by the law 
 Time and Cost saving   Relatively time taking and higher cost 
 More flexible in handling disputes  Relatively flexible in handling disputes 
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Table 4.9 Comparison between Mediation and Conciliation: Mediation and Conciliation are 
more or less similar except the following 
Mediation Conciliation 
 May recommend possible alternative 
solutions 
 Recommend solution if the parties fail 
to agree. 
 Not subjected to advice parties on the 
possible result of the dispute if solved 
judicially. 
 Advice parties on the possible result of 
the dispute if solved judicially. 
 
Table 4.10 Comparison between Conciliation and Mediation 
Conciliation Negotiation 
 Third part is introduced, which is the 
Conciliator. 
 Parties discuss independently 
 enforceable by the law  May consider unofficial values, thus it 
may be unenforceable by the law 
 Relatively time taking and higher cost  Less time taking and low cost 
 Less flexible  More flexible method 
 Draws up terms of compromise  Compromising arises and drawn by the 
parties 
 
4.8.2 Application of MDB-FIDIC and PPA in Claim and Dispute 
Management  
 
MDB-FIDIC (2006) and PPA (2011) are used in administering different on going highway and 
railway projects across the country. In ERA where almost all the country`s highway projects are 
administered, MDB-FIDIC and PPA are among other conditions of contract applied for 
administering different ongoing projects. Even though, there are other FIDIC versions are used 
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to administer different road projects in the authority`s organization such as FIDIC (4) 1999, 
FIDIC 2005, FIDIC 2006, FIDIC 2010 and FIDIC 1995 for design and build projects, MDB-
FIDIC (2006) is relatively suitable in clam and dispute handling and management for its 
condition of contract clearly indicates the main causes of claims and their remedial measures as 
well. Apart from this, it has its own guide line to clarify what the writer`s intension is for each 
publication.  
MDB-FIDIC (2006) is mostly applied for International Competitive Bidding road projects in 
ERA due to its better formulation of its condition of contract in relation with the other FIDIC 
versions. For instance, in MDB-FIDIC edition under Sub-Clause 1.2, profit is set at 5% where its 
provision include “Cost plus Profit,” unless otherwise indicated in the contract date. This 
provision replaces the “Reasonable Profit” of the FIDIC 1999 version. Hence, the MDB-FIDIC 
has better formulation to handle cost related claims. In addition, Sub-Clause 2.5 of the MDB-
FIDIC contract introduces a mechanism under which the employer claim against the contractor.  
In relation, the MDB-FIDIC (2006) has fair ground for both contracting parties in claim 
notification as provided under Sub-Clause 2.5 and 20.1 of the general condition of the contract 
which states about the Employer`s and Contractor`s claim respectively.  
In addition to amicable dispute resolution methods, litigation dispute resolution methods have 
also been observed in ERA for terminated project owing to the contractor`s poor performance in 
which the contract was administered under MDB-FIDIC (2006). The Employer`s claim was arise 
in relation with the recovery of Advance Payment, and other employers expenditures such as 
retendering of the project in line with Sub-Clause 4.2 of the condition of the contract. In relation, 
the claim was transferred to dispute and gone far to litigation procedure to handle the same. 
Litigation is the process through which legal action are taken through the court system. 
Arbitration is a private sector that substitute litigation, through which an independent third party 
resolves a dispute with a binding decision. 
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4.8.2.1. Comparisons among Judicial dispute resolution 
Table 4.11 Comparison between Arbitration and Adjudication 
Arbitration Adjudication 
 Decision may be binding or not as per 
the parties agreement. 
 Decision is binding unless a part appeal 
to a court within the limited period 
 There is a concern regarding the 
capability of the arbitrators. 
 Adjudicators are experts in the field of 
dispute handling  
 Relatively slow process  Its short term resolution mechanism. 
 More formal procedure  Less formal and faster 
 
Table 4.12 Comparison between Adjudication and Litigation: 
Adjudication Litigation 
 May recommend possible solutions  Required to recommend a solution if 
the parties fail to agree. 
 Not subjected to advice parties on the 
possible result of the dispute if solved 
judicially. 
 Advice parties on the possible result of 
the dispute if solved judicially. 
Table 4.13 Comparison between Litigation and Arbitration 
Litigation Arbitration 
 Dispute is resolved in public.  Allows a dispute to be handled in 
private 
 Parties have no control over the 
procedure, litigation is just as per the 
law. 
 Parties have control over the procedure 
followed and principles applied. 
 Relatively time taking and higher cost  Less time taking and low cost 
 Less flexible  More flexible method 
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The application of PPA (2011) is more or less common for claim and dispute regulation and 
management between contracting parties on highway sector. As per the findings of this research, 
on highway projects, it was observed that different provisions of PPA (2011) being used to 
handle claim and dispute in different road contracting organizations. For instance Claims for 
acceleration, delay, and disruption on a construction project either involves a change in the time 
anticipated in finalizing the contract, or a change in the rate of performance. Each claim has its 
own distinct elements necessary for proofing, which are not interchangeable. Under PPA 2011, 
GCC clause 75, “When the Public Body wants the Contractor to finish before the Intended 
Completion Date, the Engineer will obtain priced proposals for achieving the necessary 
acceleration from the Contractor. If the Public Body accepts these proposals, the Intended 
Completion Date will be adjusted accordingly and confirmed by both the Public Body and the 
Contractor”.  
In relation, for potential delay claims, it is common to observe the application of PPA 2011, 
GCC, and clause 78: “Delays in Implementation of Tasks” to handle delay related claims 
before turning to disputes. PPA (2011) has also its own provisions to handle payment related 
claims under PPA 2011, GCC, section 7, and clause 67 Delayed Payments and termination 
claims under PPA 2011, GCC, and section 7, clause 21.3 Termination by the Contractor. Notice 
to claim under the provision of PPA (2011), part 3 Section 7, 10.1 shall be read as “Any notice, 
request or consent required or permitted to be given or made pursuant to this Contract shall be 
in writing. The term “in writing” means communicated in written form with proof of receipt.” 
Hence, under this research, the application of PPA in different organization was confirmed to be 
as per the provisions to handle claim and disputes.  
 
However, in the Ethiopian Railway Construction Corporation (ERCC) it was found that there 
was no any application of MDB-FIDIC (2006) and PPA (2011) at all. Instead the condition of 
contract that is under application for contract administration is FIDIC, EPC Turnkey condition of 
contract.  
 
Generally as per the findings, in Ethiopian Roads Authority and other road project contracting 
contractors and consultants more or less using the MDB-FIDIC (2006) and PPA (2011) to 
administer some of their projects. However, these conditions of contracts were not fully practical 
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in claim and dispute regulation and management in road contract administration sector. Some of 
the reasons for this limitations is stated as follows:  
- There is no sufficient record keeping and exercising the provisions of MDB-FIDIC and 
PPA in accordance with the type of claim and dispute 
- There is lack of contract administration trainings in relation with MDB-FIDIC and PPA 
to the professionals on the sector and due attention is not given in contract formulation 
and administration starting from the bidding process 
- Clients are not strong enough in administering contracts and implementing the provisions 
of the contract accordingly for claim and dispute management in general contract 
administration for proper execution of the projects  
- According to the contractors, clients are not willing to help the contractor as per the 
contract provisions especially for issues related with claims 
- There is also inconsistency of decision makings in accordance with the provisions of the 
contract document  
- Lack of strictly following the procedures set out in the MDB-FIDIC and PPA conditions 
of contract among the contracting parties 
Therefore, for proper application of MDB-FIDIC and PPA for smooth administration of a 
project, all contracting parties shall have good understandings on these condition of contracts and 
the client is also should properly apply MDB-FIDIC and PPA in claim and dispute handling and 
management and also in decision making of claim related issues on time.  
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CHAPTER FIVE 
 
5. CONCLUSION AND RECOMMENDATION 
Claim is not a one day incident rather it is the accumulation of each and every incident occurred 
day to day. Usually, nobody give attention on the occurrence of claim rather than focusing on the 
outcome. But if good planning is adopted for claim administration starting from the preparation 
to the actual execution of the work, for sure claims would be reduced significantly.  
 5.1 Conclusion 
This research paper has tried to address claim and dispute management systems, starting from 
the definition, there are different types of claims and disputes and their resolution mechanisms. 
Through the preparation of this document, I have been able to notice that most highway 
construction projects in Ethiopia are characterized by many problems, such as time and cost 
overrun, poor functionality, claims, and other project related problems.  
During smooth execution of any construction project, goodwill and trust are usually at their high 
points, parties will often neglect to record in writing some of the key verbal agreements and 
understandings reached between them. Later on in the project, when problems start to arise, trust 
and goodwill often give way to any potential construction claims including cost claim time 
extension claim etc... And if the claims are not well managed they may rise to a dispute between 
the client and contractor. 
 In the case of disputes, if the resolution system is well designed, undertaken under appropriate 
conditions, can support court reform, improve access to justice, increase disputant satisfaction 
with outcomes, reduce delay, and reduce the costs for resolving disputes. But usually in such 
organized way dispute resolution is not common in here in Ethiopia. Thus, regardless of non- 
award of legitimate financial claims, contractors should posses, or learn to possess, two qualities 
in construction industry: always being alert to time-and money; and using project`s time and 
money appropriately.  
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If the client and contractor are not in a manner to solve claims and dispute in a smooth condition 
it is obvious that they are going into the risk of claims and disputes. Therefore it is better to focus 
on the prevention methods such as developing full and competent detailed working drawings and 
suitable contract formulation for the particular works project from construction condition of 
contracts such as MDB-FIDIC and PPA. 
 
5.2 Recommendation 
- The client and contractor are recommended to stick with the contract document especially 
with the Special Condition of the Contract that is modified from different conditions of 
contract such as MDB-FIDIC and PPA for particular project. They are also to use 
predictive method for the probable occurrence of claim in the project as per the contract 
document they made a contract with each other. Assessments of likely project outcomes 
can be ascertained during construction on a constant periodical interval such as on 
monthly site meeting basis and any necessary correction and actions can be initiated. 
- Good planning of the project for its entire life cycle starting from planning stage, design 
phase, procurement and contract phase, execution phase, and finally operation phase has 
to build on concrete vision and studied strategy.  
- Studying and reviewing all related contract documents; including bill of quantity for 
accurate quantity estimation and to specify precisely according to site condition. Also 
specification for the project material and work, and detail drawings to be completed and 
clear from errors and omissions. 
- Supervision team, client`s counterpart engineers and contractor team must be qualified 
and skilled, and have enough experience in contract administration and management. 
 
- Cooperation and full coordination between parties in the project is very important to 
overcome any ambiguity or conflict and deal promptly in a proper time.  
- project  time  schedule  must  be  taken  in  a  consideration  from  starting  to finish. All 
events must be recorded in site documents and a companied with updating time schedule. 
All change must be approved and documented. 
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- Site  visit  for  proposed  project  for  investigation  of  site  condition  by  client  and 
contractor,  for  a  warring  of  the  site  condition  and  make  required  test  for  soil 
investigation, site level. 
- Seminars and training courses for clients and contractors teams for enhancing the 
knowledge in management skills for contract administration, and claims management. 
- Clients recommended to review and approve shop drawing in appropriate time, approval 
of material should be connected and assigned in the progress of time schedule an 
approved by quality committee. 
- The  client  and  contractor  must  keep  record all  documents  for changes  and events in 
the site in daily, weekly and monthly report in files and shall be signed to keep all  
information  of  the  project  and to avoid claim and disputes also to be used  in  case  of 
delay or suspension to work or termination the projects, to keep right for all parties 
involved in the projects. 
- During the tendering process, the Special Condition of the particular project shall be well 
prepared from the condition of construction contract such as MDB-FIDIC (2006) and 
PPA (2011)  
- During correspondence letters preparation between the contractor and the client, both 
parties should have the trend to state sub clauses from the condition of contract that is 
being used to administer the project. Stating the related sub clause as per the contract 
document will used to clarify the subject matter and will significantly minimize the most 
likely occurrences of claims and dispute due to misunderstanding of each other.  
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Questionnaire 
I am currently undertaking a research study on Claims and Disputes Regulation and Management 
under the MDB-FIDIC (2006) and PPA (2011) Condition of Construction Contract and the 
Applicable Laws, as a partial fulfillment of Master of Engineering study in Construction 
Technology and Management at Addis Ababa Science and Technology University (AASTU).  
The objectives of this research are as follows: 
 To describe what construction Claims and Disputes are 
 To identify types of Construction Claims and Disputes  
 To identify Cause/Occurrence of Construction Claims and Disputes   
 Construction Dispute Resolution System in relation with MDB-FIDIC (2006) and PPA 
(2011) 
 To present conclusion and recommendation as per the finding of this research 
General description 
The aim of every construction project stakeholder is the completion of a project that meets the 
objectives of time, cost and quality. However, the construction process is often fraught with 
claims and disputes over the interpretation of construction documents, existing conditions, the 
legitimacy of variations, timely payments, etc. The  emerging  Alternative  Dispute  Resolution  
(ADR) methods  which  are  non-litigation  alternatives  offer opportunities  for  effectively  
resolving disputes in the construction industry. Depending on the nature of the relationship 
between the parties  involved  in  the  disputes  and  the  circumstances  under  which  the  
dispute  is  evolved, different methods of dispute resolution mechanism including Claims and 
Dispute regulation management under MDB-FIDIC (2006) and PPA (2011) Condition of 
Construction Contract and the Applicable Laws may be preferable. Hence, focusing on road and 
rail way sector organizations in Ethiopia, occurrence, handling and claims and disputes in 
relation with MDB-FIDIC (2006) and PPA (2011) Condition of Construction Contract and the 
Applicable Laws will be assessed.  
 
I would like to thank you in advance for your co-operation  
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Please, indicate your response by ticking(x or) in the appropriate box, and filling the blank 
space provided. 
Organization/Company Name:____________________________________ 
Address: ___________________________________ 
1. Which of the following stakeholder are you? 
Client      Contractor  
Consultant     Others   
Please specify______________________________________________________ 
 
2. How many years of working experience do you have? 
1-5      6 – 10 
11 – 15      
More than 15   
 
3. State your position in the organization/company. 
 Director               Team Leader 
Project Engineer               Site Engineer  
Project Manager                        
For other profession please specify _____________________________________ 
 
4. What kind of claims/disputes have you been familiarized within your organization? 
Cost Claim        Time Claim    Time and Cost Claim 
Other specify_______________________________ 
  
5. What are the mechanisms in your organization to resolve Cost and Time Claims before 
they appear to be disputes? 
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………………………………………………………………………………………………
………………………………………………………………………………………………
………………………………………………………………………………… 
6. Do you have the experience to witness claims being transferred to disputes due to lack of 
on time response from the respondent? 
Yes     No 
       
  If yes, how was the dispute handled? 
......................................................................................................................................................
......................................................................................................................................................
....................................................................................................... 
7. Do you have the experience to witness disputes being raised due to termination of 
contract in connection with recovery of Advance Payment, Material on Site, Bonds and 
Guarantees or at least in connection with one of them?   
             Yes       No 
       
If yes, how was the dispute handled? 
................................................................................................................................................
................................................................................................................................................
................................................................................................................... 
 
8. Do you have professionals in your condition of contract such as Dispute Review Expert 
to handle claims? 
Yes    No 
If yes, how does he/she perform his/her duty? Please specify shortly? 
................................................................................................................................................
............................................................................................................................................... 
............................................................................................................................................... 
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9. Do you have standard claim analysis format in your organization so as to analyze claims 
such as time extension appropriately?   
Yes    No 
If yes, please specify? 
 
................................................................................................................................................
................................................................................................................................................
................................................................................. 
10. Do you have any dispute resolution mechanisms in your organization before and after 
their happening?  
Yes    No 
If yes please specify what mechanisms you follow 
………………………………………………………………………………………………
…………………………………………………………. 
11. Do you apply 2006 MDB-FIDIC and 2011 PPA to administer on going road/rail way 
projects in your organization?  
      Yes              No 
If no, what condition of contracts do you use in your organization 
………………………………………………………………………………………………
……………………………………………… 
12. How do you rate the role of MDB-FIDIC (2006) and/or PPA (2011) in your organization 
in comparison with other condition of contracts?  
Excellent  Very Good Good  Neutral  
If you have any additional comments 
……………………………………………………………………………………………… 
……………………………………………………………………. 
13. How do you see the benefits of MDB-FIDIC (2006) and PPA (2011) in claims and 
dispute resolution? 
Not that much   moderate  Very useful 
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If you have any comment please specify 
................................................................................................................................................
................................................................................................................................................
................................................................................. 
14. Have you ever noticed better formulation of MDB-FIDIC (2006) in comparison with 
FIDIC IV for claim and dispute resolution for Ethiopian road/rail way construction?  
Yes    No Neutral  
If yes, please specify your reason 
 ……………………………………………………………………………………………… 
…………………………………………………………………………………………….. 
 ……………………………………………………………………………………………. 
15. As professional what do you suggest in general about the current status of claim and 
disputes handling practices in your organization? And what measure shall be taken to in 
order to improve claim and dispute handling procedures? 
………………………………………………………………………………………………
………………………………………………………………………………………………
………………………………………………………………………………………………
………………………………………………………………………………………………
…………… 
16. If you have any additional comments or recommendations on the subject matter and 
formulation of the questionnaire 
………………………………………………………………………………………………
………………………………………………………………………………………………
………………………………………………………………………………………………
………………………………………………………………………………………………
………………………………………………………………………………………………
Thank You!!! 
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